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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OKLAHOMA

1. STATE OF OKLAHOMA, exX rel.

W.A. DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY
OF THE ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE

STATE OF OKLAHOMA,

Plaintiff,

05-CV-0329 GKF-SAJ

<

TysoN Foobs, INC.,

TYSON POULTRY, INC.,

TYSON CHICKEN, INC.,
CoBB-VANTRESS, INC.,
AVIAGEN, INC.,

CAL-MAINE FooDS, INC.,
CAL-MAINE FARMS, INC.,
CARGILL, INC.,

CARGILL TURKEY PRODUCTION, LLC,
10. GEORGE’S, INC.,

11. GEORGE’S FARMS, INC.,

12. PETERSON FARMS, INC.,

13. SiMMONS FoobDs, INC., and
14. WiLLow BROOK FoOODS, INC.,

©CoNo~WNE

Defendants.

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

DEFENDANTS’ MEMORANDUM IN SUPPORT OF CERTAIN PROPOSED PROVISIONS IN PROPOSED
STIPULATED ORDER IMPLEMENTING PARTIES’ AGREEMENT CONCERNING DISCOVERY OF
ELECTRONICALLY STORED INFORMATION

Pursuant to this Court’s December 5, 2006 Order Implementing Rules for Discovery of
Electronically Stored Information (“ESI”) (Dkt. #996), the Parties submitted their Proposed
Stipulated Order Implementing Parties’ Agreement Concerning Discovery of Electronically

Stored Information (Dkt. #1056) (“Stipulated Order”). Pursuant to Paragraph V of the Court’s
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December 5, 2005 Order, the Defendants submit the following memorandum arguing in support
of certain proposed provisions.
I INTRODUCTION
This Memorandum addresses two provisions proposed by the Defendants:
1. Paragraph I1(F) addressing the Parties’ Initial Conference regarding ESI pursuant
to Paragraph I(A) of the ESI Order for all State agencies, offices and divisions;
2. Paragraph 11(D), addressing methods for segregating and identifying ESI subject
to privilege and other protections.

1. THE STATE’S SUPPLEMENTAL ESI INITIAL CONFERENCES SHOULD ADDRESS ALL
AGENCIES, OFFICES, AND DIVISIONS WHICH MAY HAVE POTENTIALLY
DISCOVERABLE INFORMATION

The State has identified seven agencies' and the Office of the Secretary of the Environment

(“OSE”) as locations where information potentially responsive to Defendants’ discovery requests
may be located. Defendants believe that information responsive to their discovery may also be
found at other agencies, offices and divisions of the State, including, but not limited to the
Oklahoma Corporation Commission, Oklahoma Department of Mines, Oklahoma Department of
Health, the Governor’s office and the Legislature. During Defendants’ ESI conferences with the
State, Defendants specifically requested the State provide information pertaining to ESI at these
additional locations.

With respect to the agencies, we understand that the State is making inquiries of those

agencies and will advise whether they will provide supplemental information pertaining to ESI at

1

Oklahoma Scenic Rivers Commission (“OSRC”); Oklahoma Department of Agriculture, Food &
Forestry (“ODAFF”); Oklahoma Department of Environmental Quality (“ODEQ”); Oklahoma Water
Resources Board (“OWRB”); Oklahoma Department of Recreation and Tourism (*Tourism”); Oklahoma
Department of Wildlife Conservation (“ODWC”); and Oklahoma Conservation Commission (“OCC”).

2

Page 2 of 8



Case 4:05-cv-00329-GKF-PJC Document 1060 Filed in USDC ND/OK on 02/22/2007

those agencies. As to the Governor’s office, we understand that the State is considering the
Defendants’ request for information pertaining to responsive ESI and will respond accordingly.

With respect to the Legislature, however, the State’s ESI liaison unequivocally stated that the
State’s attorneys would not be making inquiries of any custodian of records for the Oklahoma
Legislature. In light of the representations of the State’s attorneys to this Court and Defendants
that they represent the entire State of Oklahoma, Defendants’ ESI liaisons inquired whether the
State’s attorneys also represented the Legislature, which would forbid Defendants from
contacting the Legislature directly. The State could not respond, but promised a response to
Defendants in the near future.

Similarly, with respect to any other agencies, offices and divisions of the State of Oklahoma,
the State’s ESI liaison refers Defendants, without any general or specific citation, to the various
statutes of the State of Oklahoma which reference agencies, departments, boards, commissions
and subdivisions of the State government. For example, the State is on record objecting to the
proposed deposition of Attorney General Edmondson;? yet, the Attorney General is among the
bodies listed in the Oklahoma Statutes referenced by the State’s ESI liaison. See OKLA. STAT. tit.
74, 8 18 et seq. The Oklahoma Legislature also is among the public bodies listed in the
Oklahoma Statutes. See id. 8 450 et seq. As noted, however, the State has yet to decide whether
the Legislature is part of the “State.” Consequently, the State’s vague, noncommittal response
regarding these additional public bodies furthers the circular logic that the State is employing in

discovery.

2 Curiously, as an aside, the State maintains that Defendants are free to depose Secretary of the

Environment Miles Tolbert as a representative of the State, notwithstanding that Mr. Tolbert is listed as
an attorney for the State on both the docket sheet and the State’s signature block. In any event, consistent
with the State’s contention with regard to the Oklahoma Statutes, the office of the Secretary of the
Environment is one of the bodies listed and authorized by the Oklahoma Statutes. See OKLA. STAT. tit.
27A, § 1-2-101; tit. 74, § 10.1 et seq.

3
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Defendants intend for the proposed Stipulated Order to include all agencies, offices and
divisions of the State of Oklahoma, including the Oklahoma Legislature. In Paragraph I1(F),
Defendants propose that the additional ESI Disclosures not be limited to State agencies and
offices, but also include divisions of the State. Paragraph I1(F) of the proposed Stipulated Order
provides:

As described in Paragraph I(A) of the ESI Order, the State will conduct an
initial conference with Defendants to address the issues set forth in Paragraph
1(B)(1-23) of the ESI Order regarding additional State agencies
<<<Defendants’ Proposed Language: , divisions,>>> and offices not
previously addressed no later than April 1. (Defendants’ proposed language in
red).

At this stage of discovery, while the Parties are supplementing Initial Disclosures and
continuing initial conferences to discuss ESI, the State’s proposed language improperly limits the

State’s discussions and disclosures relating to ESI.

1. PROCEDURES FOR ADDRESSING INFORMATION INADVERTENTLY DISCLOSED ARE
APPROPRIATE IN THIS CASE

During the Parties” ESI conferences, Defendants asked the State to consider a Non-
Waiver of Privilege Agreement. Such agreements simply provide that privilege is not waived by
an inadvertent disclosure. Non-Waiver of Privilege Agreements are becoming increasingly
common in cases involving a tremendous amount of ESI and documents.

Given the potentially enormous volume of documents and ESI that may be
discovered, a Non-Waiver of Privilege Agreement is appropriate in this case. Defendants’
proposed language does not require the State to enter into such an agreement. It merely requires
the State to consider such an agreement. The State has suggested that a Non-Waiver of Privilege
Agreement is not necessary should the Court adopt their procedure for appointing a Third-Party
Expert. Defendants disagree that a Third-Party Expert is necessary. Furthermore, there is no

4
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indication that the State’s proposed procedures will alleviate the need for a Non-Waiver of

Privilege Agreement by somehow reducing the potential volume of responsive ESI.

Respectfully submitted,

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, PLLC

BY: s/ Colin H. Tucker (#16325)
JOHN H. TUCKER, OBA #9110
CoLIN H. TuCKER, OBA #16325
THERESA NOBLE HiLL, OBA #19119
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone:  918/582-1173
Facsimile: 918/592-3390

And

DELMAR R. EHRICH

BRUCE JONES

FAEGRE & BENSON LLP

2200 Wells Fargo Center

90 South Seventh Street

Minneapolis, Minnesota 55402

Telephone:  612/766-7000

Facsimile: 612/766-1600
ATTORNEYS FOR CARGILL, INC. AND CARGILL TURKEY
ProDUCTION LLC
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CERTIFICATE OF SERVICE

| certify that on the 22™ day of February, 2007, | electronically transmitted the attached document
to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to

the following ECF registrants:

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Robert D. Singletary

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller
Louis W. Bullock
Miller Keffer & Bullock

David P. Page
Bell Legal Group

William H. Narwold

Elizabeth C. Ward

Frederick C. Baker

Lee M. Heath

Elizabeth Claire Xidis

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

Robert W. George
Michael R. Bond
Erin W. Thompson
Kutack Rock LLP

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
Robert_singletary@oag.state.ok.us

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com

rnance@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw.net
Ibullock@mkblaw.net

dpage@edbelllaw.com

bnarwold@motleyrice.com
Iward@motleyrice.com
fbaker@motleyrice.com
lheath@motleyrice.com
cxidis@motleyrice.com

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com

robert.george@kutakrock.com
michael.bond@kutakrock.com
erin.thompson@kutakrock.com
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COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.;
AND COBB-VANTRESS, INC.

R. Thomas Lay rti@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com

Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

A. Scott McDaniel smcdaniel@mcdaniel-lawfirm.com
Nicole M. Longwell nlongwell@mcdaniel-lawfirm.com
Philip D. Hixon phixon@mcdaniel-lawfirm.com
McDaniel Law Firm

Sherry P. Bartley shartley@mwsgw.com

Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS, INC.

Michael D. Graves mgraves@hallestill.com
Dale Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR CERTAIN POULTRY GROWERS

Charles Livingston Moulton Charles.Mouton@arkansasag.gov
Arkansas Natural Resources Commission
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| also hereby certify that | served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Thomas C. Green

Sidley Austin Brown & Wood LLP

1501 K Street NW

Washington, DC 20005

COUNSEL FOR TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN, INC.; AND
COBB-VANTRESS, INC.

s/ Colin H. Tucker (#16325)




